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ACLU-TN Students’ Rights Principles

Students should be free to express themselves as long as they do not threaten or intimidate others, or
disrupt school activities. School rules that ban certain clothing will simply alienate students, and rules
that ban extremist expression will make it harder to identify problem kids for positive outreach.

Schools should set a standard for reasonable responses to student conflicts rather than overreacting.

School rules should be enforced fairly and consistently, with no student singled out, picked on, or fa-
vored.

Rules should be directly related to the educational program and have an educational purpose.

School rules must comply with state and federal laws that prohibit discrimination, corporal punish-
ment, harassment (i.e., of lesbian and gay students), and other violations of students’ constitutional
rights.

Students’ behavior during off-school hours and away from school is not the school’s business.

Schools should adopt positive solutions over punishment, such as requiring students to read materials
and participate in activities on tolerating differences, using positive expression over hateful speech and
mediating disagreements.

If you think your school is not complying with the law, or you need advice about your constitutional rights,
contact us at:

ACLU-TN
P.O.Box 120160
Nashville, TN 37212
(615) 320-7142
http://www.aclu-tn.org/gethelp.htm
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Introduction

The Bill of Rights to the United States Constitution protects individual rights - like freedom of speech, the
right to privacy, and freedom of religion - from intrusion by all government entities, including public
schools. The Constitution doesn’t place age requirements on these freedoms. ACLU-TN believes that all
residents, including young people, should enjoy these basic rights.

But no one’s constitutional rights are absolute. Even though newspapers have a right to freedom of the
press, a newspaper can’t deliberately print lies about a public official. A group of protesters can’t vandalize
a government building to demonstrate opposition to a policy just because they have the right to protest.
The government retains the power to regulate our rights to a limited extent to preserve safety and order in
our society. This is true for both young people and adults.

It's important to remember that the liberties granted to us by the Bill of Rights come with responsibilities.
ACLU-TN believes citizens should exercise their freedoms in order to preserve them. But we must exercise
our rights with some common sense. This is especially true for students. The courts, which are charged with
interpreting the Constitution, have generally ruled that the rights of public school students can be regulat-
ed to a greater degree than the rights of adults. The courts have done this for several reasons, including
age and safety considerations and to ensure that the educational process faces a minimum amount of dis-
ruptions during the day. As a result, public school students have fewer constitutional protections than
adults.

ACLU-TN is a champion of students’ rights. We have consistently advocated for greater protections for stu-
dents through our public education and advocacy work, as well as through our legislative lobbying and
litigation programs.

This guide is designed to answer questions you may have about your rights as a public school student.
However, not every issue affecting public school students is addressed in this guide. It is only an outline of
current law as of October 2010 regarding public schools, and should not be taken as specific legal advice. If
you believe you need legal help, you should consult a private attorney.

Note: This guide refers to both state and federal law. Citations beginning with “TCA” are from the Tennes-
see Code Annotated, which is the compilation of Tennessee state laws and which constantly changes. Unit-
ed States Supreme Court cases and lower court cases are referenced by case name and year. Full citations
for these cases can be found in the opening pages of this guide.



Freedom of Expression

What is freedom of expression?

Freedom of expression is the collective term for several of the freedoms protected by the First Amendment
to the United States Constitution. Freedom of expression includes freedom of speech, freedom of the
press, the freedom to assemble and protest, and the freedom to petition. These above freedoms also com-
bine to create what the courts have called an
implied “freedom of association,” which
means you have the right to join any existing
club you are interested in or to form new or-
ganizations if you like.

But free expression goes beyond the right to
say or write or protest as you see fit. Free ex-
pression covers all means of expression, and
protects everything from the spoken and
written word to artistic endeavors to political
campaign signs to T-shirt logos. Free expres-
sion also includes the right not to speak,
meaning the First Amendment protects you
from being compelled by the government to
express anything you do not believe in.

Do I have the right to free expression while
I’'m at school?

Yes...sort of. In the Supreme Court’s decision

in Tinker v. Des Moines (see below), the Court determined that student expression should be judged by
whether or not it “materially or substantially interferes” with the educational process. This means you have
the right to free speech at school, but you have to exercise this right in a manner that does not disrupt the
school day.

This general rule applies both to students and to adults. The courts have repeatedly said that while the
government cannot regulate the content of speech, the government can regulate the time, place, and
manner of the speech. This doctrine is what allows local governments to pass noise ordinances or to place
restrictions on the size of political campaign signs.

Suppose you are upset about a new grading policy the school board has proposed. You can’t stand on your
desk during class and scream about the policy at the top of your lungs, because that would disturb other
students’ ability to learn. But there are other things you can do...



Like what?

The right to free speech includes the right to assemble, protest and petition. To express your feelings, you
could organize a rally of like-minded students. Just be sure to hold your rally in a safe place at a safe time. If
you block entrances, clog the hallways, or leave class, your actions would be judged by the “materially or
substantially interferes” test, and school administrators would likely both end the rally and discipline you.

Even though most people think of a “protest” as a big gathering of people yelling and waving signs, there
are lots of ways to protest — including many that have been determined to be non-disruptive to the school
day.

For example, in 1965, Mary Beth Tinker and four other junior high students in Des Moines, lowa, decided to
protest American bombing in Vietham by wearing black armbands to school. The principal learned of the
plan and banned armbands on campus. Mary Beth and the other students wore their armbands anyway
and were suspended for violating the new policy.

Mary Beth decided to challenge her punishment in court, and the case eventually went to the Supreme
Court. In 1969, the Court said in Tinker v. Des Moines, “It can hardly be argued that either students or teach-
ers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” The Court
ruled that students retain their free speech and protest rights when they are at school, and found that
black armbands were a legitimate, non-disruptive means of student protest.

Along these same lines, ACLU-TN successfully defended two Wilson County students who were suspended
from Mt. Juliet Junior High School for protesting the school’s dress code policy. When Cory and Kista
Vinson wore protest logos on their dress-code compliant shirts that said, “The school board voted and all |
got was this lousy uniform” and “I miss my old clothes,” the school said they were in violation of the dress
code and suspended them. ACLU-TN believed these logos were a legitimate means of non-disruptive pro-
test like the black armbands in the Tinker case, and therefore Cory and Kista shouldn’t have been punished
for wearing them. After a judge granted a preliminary injunction to prevent the school from disciplining

Dress

students for wearing the logos, the school agreed to revise its dress code policy. Now students in the
school district can wear 3" by 4” logos on their uniforms without fear of being punished.

Why can my school tell me what | can wear? Isn’t the way I dress a form of expression that is protected by
the First Amendment?

Although ACLU-TN believes dress codes are a violation of students’ right to free expression, the courts typi-
cally disagree. While the Supreme Court has not yet heard a public school dress code case, lower courts
generally have accepted school administrators’ argument that dress codes and school uniforms limit dis-
tractions to the educational process and reduce violence in schools.



Moreover, the Tennessee School Security Act permits local boards of education to enact dress codes for
students in grades 6-12, and specifically allows schools to prevent the wearing of any clothing on school
property that “denotes...students’ membership in or affiliation with any gang associated with criminal ac-
tivities.” (TCA § 49-6-4215)

That being said, dress codes should be reasonable. For example, your school can probably prohibit stu-
dents from wearing vulgar T-shirt slogans, skimpy clothing, or clothes that promote the use of drugs or al-
cohol. However, your school cannot prohibit religious clothing, like hijabs or yarmulkes, or jewelry such as
a crucifix. For this reason, dress codes should include an “opt-out” provision for students. This provision
creates exceptions for students who cannot adhere to the dress code for legitimate reasons, such as reli-
gious or financial concerns or because they are pregnant.

Student Newspapers

Are student-produced school newspapers protected by the First Amendment guarantee of freedom of
the press?

Yes, although school administrators retain the final say over the contents of the school paper. In 1983, the
principal of Hazelwood East High School in St. Louis, Missouri, decided to omit two pages of the school
newspaper that had been submitted for final approval by the newspaper staff. The pages contained an arti-
cle on teen pregnancy and an article on the impact of divorce on Hazelwood students. The journalism stu-
dents responsible for the articles felt the principal violated their First Amendment rights to free speech and
free press by cutting the pages, and they challenged their principal’s decision in court. The case, Hazel-
wood v. Kuhlmeier, eventually went to the Supreme Court.

Unfortunately, the Court ruled that school officials could edit not only the school newspaper but also any
other school-sponsored “expressive activity” (such as a school play or a student art exhibit). But the Court
did establish guidelines that school officials must follow if they choose to censor student expression. Ex-
pression can be edited or censored if the principal:

believes the language used is inappropriate for a high school audience
feels such action is necessary to protect the reputation of the school
feels editing is needed to ensure the educational goal of the activity

However, school officials cannot censor something just because they disagree with the opinion being ex-
pressed.

What if | want to write controversial things in my own newspaper that | print when | am not at school?

Your school can’t censor the actual content of a publication that you publish away from school, but school
officials can control when and where you distribute it. As with rallies and protests, the school can prevent
you from passing out your newspaper in a manner that would disrupt the educational process or create a
hazard, meaning you shouldn't circulate your publication during class or block the hallways to distribute it.



Websites, Emails and Social Networking Pages

What about my personal website or social networking page? Can my school control what I post on the
Web?

Laws concerning the Internet are still in formation, especially where students are concerned. The newness
of the technology means that a lot of First Amendment issues surrounding the Web have not yet been ad-
dressed.

Based on important recent court decisions, the Internet appears to be the most protected form of speech
in the United States — for now. In 1997, the Supreme Court ruled in Reno v. ACLU that the Communications
Decency Act of 1996 (CDA) was unconstitutional. The Court ruled that several of the Act’s provisions were
vague and overly broad, and found the
Act placed restrictions on the content of
the Internet, which is not allowed under
the First Amendment.

But the Supreme Court has never consid-
ered a case involving student websites.
Several lower courts have dealt with the
issue, and so far, the trend seems to be to
protect the right of students to publish
personal websites as they see fit if the sites
are created and maintained away from
school time. For example, in 2000 in Em-
mett v. Kent School District No. 415, a fed-
eral judge in Seattle blocked the pending
suspension of a public school student af-
ter he created a website parodying his

high school’s official website.

As with traditional student publications, the issue seems to rest with the origin of your website. If the
school is providing the web hosting for your site, then the school probably can edit its content using the
same standards applied to student newspapers. But if you create the site using your own resources on your
own time, then it seems you should be able to post to the web as you please.

However, you should keep in mind that anything you post on social networking sites like Facebook, Twitter
or MySpace may be viewed by school officials. Even if you don’t “friend” them, one of your friends can still
show your page to a teacher. Even if you deactivate your account, the things you post may still be accessi-
ble to others. If anything on your social networking page or personal website indicates that you violated
school rules during school or on a school-sponsored trip, the school can discipline you. The school may
also be able to punish you for off-campus speech that disrupts the school, makes a threat against a teacher
or another student, or amounts to severe harassment.
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What if | create my homepage as a project in my computer class at school, or if | just use a school com-
puter to create a homepage of my own?

Your school has some control over what you can say online using a school computer or what you do during
a school-sponsored activity. As with speech or clothing, if something happens in school, teachers have a
lot more authority to restrict what you do, including what you say or post on the Internet. That changes
significantly when you are doing things from your home.

I sent an email from home to another student making fun of our assistant principal. A school official saw
it and suspended me. Can the school do that?

No. If you send an email from your home computer to a friend’s computer the school should not be able to
punish you unless you print out the message and bring it to school. If someone else brings it to school, and
the message contains material that violates school rules (like swear words or sexually explicit speech), who-
ever brought it to school could be punished. Since you didn’t bring it to school, you shouldn’t be the one
who gets in trouble.

Can my school “block” certain Internet sites from being viewed on school computers?

Internet filters are becoming more prevalent in our society. Public schools and public libraries use filters,
which are created by private companies, to prevent young people from accessing potentially inappropriate
material. However, Internet filters are flawed and hardly foolproof, because they do not eliminate the po-
tential for young people to access X-rated or violent sites. Moreover, the software often prevents young
people from accessing a wealth of important and useful information on the Internet.

Plainly put, Internet filtering is cyber-censorship. Community leaders and educators typically believe Inter-
net filters should be used to prevent students from viewing explicit web content, to prevent exposure to
controversial ideas, and to prevent students from accessing information that is not “age-appropriate.” The-
se same concerns have spurred censorship of more traditional mediums throughout history. However, the-
se motivations prevent students from accessing a wide range of diverse information and opinions. The First
Amendment protects even the most disturbing or hateful speech in any medium against censorship. ACLU
-TN believes the proper way to counter ideas is with more ideas, not with censorship or suppression.

Banned Books

Can my school ban books from the school library or from one of my classes?

Book banning is a complicated and controversial issue. In 1975, a New York school district decided to re-
move several books from the school library (including Kurt Vonnegut'’s Slaughter-House Five and the anon-
ymous Go Ask Alice) because a conservative parents’ group had included the books on a list of titles that
the group believed were “objectionable” and “improper fare for school students.” Several students chal-
lenged the school district’s decision in court, because they believed the books had been banned for pas-
sages that personally offended members of the school administration, not because the books’ content as a
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whole lacked educational value. The case went to the Supreme
Court, and in 1982, the Court ruled in Island Trees v. Pico that public
school officials can’t censor a book just because they don't like the
beliefs expressed in the book. As the Court said, “Our Constitution
does not permit the official suppression of ideas.”

However, the Court’s ruling did allow for books to be banned from
public school libraries if the school believed the books involved
lacked “educational suitability.” This means that your school could
keep books out of the library for things like excess profanity, but
your school cannot remove a book based on the actual ideas in the
book.

The pressure of local community standards often complicates this
issue further. If most parents and community leaders share the
same belief system or have shared similar experiences, they may
join together to encourage the school to ban books they consider
harmful to students. For example, if you live in a community where
most people are of the same religious faith, books that discuss a
different faith might be targeted. If you live in an urban area with a
high crime rate, books that talk about violence might be opposed.

Clubs

Can my school prevent me from starting a controversial new club, like a gay/straight alliance or a reli-
gious organization?

Not if the school receives federal funds and permits other types of student groups to form and meet on
campus. The federal Equal Access Act (20 U. S. C. § 2071) states that if a public school receiving federal
funds allows even one student club not directly linked to classes to meet on campus during non-
instructional time, then the school must allow any and all student clubs the same access to school facilities,
regardless of the content of the club’s meetings and activities. The Equal Access Act prevents schools from
prohibiting the formation of a student club or denying a student club access to school facilities based sole-
ly on the beliefs expressed by the club.

However, if your school does not receive federal funds or does not allow any student groups to form and
meet on campus, then your school can prevent you from forming a new club.

As with other means of free expression, your school could regulate the time, place and manner of your club
meetings, as long as these regulations are not individual to your club based on its beliefs. For example, if
the school only allows student groups to meet after school, your school can legitimately prevent you from
holding a meeting during lunch.
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Petitions

Can | ask students to sign a petition urging the school board not to adopt a school uniform policy?

Yes. Students have the right to circulate petitions at school as long as they do not interfere with school ac-
tivities.

School Bulletin Boards

Do I have to get approval to post a flyer on a bulletin board?

If your school has a bulletin board, it must provide students with space on it. School authorities can tell you
which bulletin boards you can use. They can also make you put your name and the date on whatever you
post.

What if we were to put up something controversial on the bulletin board, like a flyer about a gay rights
rally?

If your school lets some students post information on the bulletin board about non-school events, then the
school has to let all of you post such information. Your school can’t block you from using the bulletin board
just because they don't like what you say. But your school can tell you to take down flyers that use lewd or
vulgar speech.
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Freedom of Religion

What is freedom of religion?

Simply put, freedom of religion is the right to worship — or not worship — as you see fit. The Founders of our
country must have thought this was a really important freedom. Not only did they include it in the First
Amendment of the Bill of Rights, it's the very first freedom listed in the First Amendment.

The first two phrases (or clauses) of the First Amendment protect freedom of religion. The first clause says,
“Congress shall make no law respecting an establishment of religion.” This is called the Establishment
Clause. The Establishment Clause ensures that the government cannot set up a national religion or force
citizens to worship a certain way.

The First Amendment continues, “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof.” The “prohibiting the free exercise thereof” part is called the Free Ex-
ercise Clause. This clause means that the government can’t make laws that prevent you from worshipping
as you please. For example, the government can’t make certain religions illegal.

In 1947, the Supreme Court ruled in Everson v. Board of Education that the Establishment Clause of the
First Amendment was intended to protect the religious liberty of all Americans by erecting a “wall of sepa-
ration between Church and State.” This concept was not new; Thomas Jefferson first used this phrase in
1801 in a letter to a church congregation in Connecticut.

Combined with the Free Exercise Clause, the Establishment Clause makes it clear that government and reli-
gion should not mix. The Founders understood that religion is a very personal and private matter, and be-
lieved citizens should have the sole authority to decide how, when, where and what they and their families
worship. The only way to make sure religious freedom is protected is to insist through the First Amend-
ment that government stay out of religion
and religion stay out of government.

Freedom of religion is a complicated sub-
ject, and it's a subject that has sparked a lot
of heated debate around the country — and
especially in Tennessee. The wave of public
school shootings in the 1990s left a lot of
adults concerned that young people are not
being exposed to enough “proper” morals
or “old-fashioned” values. As a result, many
people believe the solution to the problem
is to bring religion into the public schools.

But it's important for both students and par-
ents to remember that religion is one of the
most personal aspects of an individual’s life.
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And most people certainly don’'t want any branch of the government - state, federal, or local - to tell them
how to conduct their private lives. A community might think religion in the schools is good if most people
in the community have similar beliefs. But suppose one of the schoolteachers has different beliefs — maybe
even beliefs that are shocking by the community’s standards. What if this teacher decided to include his or
her own religious beliefs in class instruction or forced students to pray to his or her deity? Parents would
probably be outraged.

That's why it is so important to keep the government out of religion and religion out of the government.
Some people criticize the separation of church and state outlined in the First Amendment as an absolutist
principle, but it's the only way to ensure that everybody’s religious beliefs are protected, and that nobody
suffers any negative consequences for their beliefs.

Students Practicing Religion at School

Can I practice my religion while | am at school?

Yes, students enjoy the right to free religious exercise while at school. Because public schools are funded
by tax money, they are part of the government. And as arms of the government, public schools are bound
by the Free Exercise Clause of the First Amendment, which means they cannot prevent you from express-
ing your religion while you are on school property.

However, it's important to remember that any expression of your religious faith is judged by the same
standard as expressions of free speech. Any demonstration of your faith cannot interfere with the educa-
tional process. This means you have the right to free religious expression while at school, but you have to
exercise this right in a manner that does not disrupt the school day.

In addition to the guarantees found in the Bill of Rights, Tennessee state law protects a student’s right to
practice his or her faith while in school. The Tennessee Student Religious Liberty Act (TCA § 49-6-2904) en-
sures the rights of Tennessee public school students to voluntarily do the following:

Pray vocally or silently

Express religious viewpoints in the classroom

Express religious viewpoints to other students

Possess and distribute religious literature

Be absent from school in observance of religious holidays or to attend religious services

However, the Act stipulates that all of the above rights shall be exercised following the same guidelines
that regulate non-religious expression. Under both federal case law and Tennessee state law, schools can
regulate the time, place and manner of students’ religious expression in the same way they can regulate
students’ free speech rights. As mentioned earlier, the courts have consistently ruled that schools can im-
pose these types of rules to make sure that no individual student’s behavior causes a disruption to the
school day or interferes with the educational process.
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The main thing to keep in mind is that any religious expression you wish to enjoy at school must fall within
school rules. You can’t do anything that is disruptive, meaning you can’t block the hallways to pray or re-
spond to a question in your algebra class with a lengthy speech detailing your personal religious beliefs.
And you can’t do anything that would be viewed as forcing or coercing your fellow students into praying
or worshipping with you.

But there are lots of things you can do under federal and state law.
First, you have the right to pray in a silent or quiet manner when-
ever you choose. As the old joke says, as long as there are tests in
school, there will be prayer in school. You have the right to bring a
religious text to school to read during non-instructional time, such
as at lunch or between classes. You have the right to talk to other
like-minded students about your beliefs, and you have the right to
pray or share information with other like-minded students if you
wish.

School-Sponsored Religious Activities

Ifit’s OK for me to pray in school, then why is school prayer so controversial?

There’s a big difference between an individual student silently praying whenever he or she chooses and a
school telling students when, where and how to pray. When you pray by yourself, you are enjoying your
right of free religious exercise as guaranteed under the First Amendment to the Constitution. But if a public
school requires students to pray, that is a violation of the Establishment Clause of the First Amendment.

Because the Establishment Clause prohibits the government from endorsing any specific religious belief,
public schools cannot have any policy that favors or promotes a particular faith. If your teacher says a pray-
er out loud or reads from a religious text in class before beginning to teach, you as the student have little
choice but to participate. After all, you are required by law to attend school, and most schools have disci-
pline policies that prohibit students from leaving a class without permission. The First Amendment guaran-
tees that students cannot be subjected to a prayer or other religious activity that is offensive to their per-
sonal beliefs.

Additionally, in two cases in the early 1960s (School District of Abington Township v. Schempp and Engel v.
Vitale), the Supreme Court ruled that prayers and scripture readings in public school classrooms were un-
constitutional violations of the Establishment Clause, even if the religious activities were voluntary and stu-
dents had the option of being excused from the classroom while these activities were taking place.

Schools should not coerce students into participating in a religious activity that makes them uncomforta-

ble. Your school should not view you and your classmates as part of a captive audience. Nobody - especial-
ly not teachers and administrators — should force you to participate in any form of religious expression that
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you disagree with or find offensive.
What about moments of silence?

Many states, including Tennessee, have laws mandating that public schools begin the educational day with
a moment of silence. TCA § 49-6-1004 says that a moment of silence of approximately one minute shall be
observed by all grades at the beginning of each school day. The statute also provides that classroom teach-
ers must announce that it is time for the moment of silence, but may not suggest to students what action -
if any — the students should take during that time.

Because the statute says a moment of silence shall be observed to help teachers and students “prepare
themselves for the activities of the day” and not for the purpose of any specific type of religious activity,
Tennessee’s moment of silence law does not violate the Establishment Clause. However, when the law was
first enacted, it originally said that a moment of silence was to be observed “for meditation or prayer of per-
sonal belief.” In 1982, ACLU-TN filed a lawsuit on behalf of several students and parents, arguing that the
statute violated the Establishment Clause of the First Amendment. A federal district court judge ruled in
Beck v. Alexander that the statute was unconstitutional in October 1982 and enjoined the state from en-
forcing it. In March 1983, the state legislature replaced the unconstitutional statute with the current stat-
ute.

Additionally, in 1981, Ishmael Jaffree learned that teachers at the Alabama public elementary school his
children attended were leading the students in the Lord’s Prayer during class time and in prayers at lunch.
Mr. Jaffree complained repeatedly to the school and reminded them of the constitutional protection of
separation of church and state. When the school failed to respond to his complaints, Mr. Jaffree filed a law-
suit challenging the practices of the school as well as three Alabama state statutes permitting religious ac-
tivities in public schools. One of these statutes was the state’s moment of silence law. The case eventually
went to the Supreme Court, and in 1982 the Court ruled in Wallace v. Jaffree that state-mandated moments
of silence for the purpose of prayer were unconstitutional.

My school usually has a member of the clergy say a prayer at graduation. Is that acceptable?

No. Graduation is an official school activity that graduating seniors are required to attend. And not only are
seniors required to be there, but so are many other students, including the school band or orchestra, the
school choir, and students serving as ushers or greeters. Because the school sponsors the event, the school
is bound to uphold the First Amendment and cannot show preference to any one religion over another.
This is true even if the graduation does not take place on school grounds.

Over the years, the courts have heard many cases regarding prayer at a variety of public school activities,
including graduations and football games. The key issue when considering prayer in school seems to be
the prayer’s origin. Generally speaking, if a representative of the school (such as a teacher, an administrator,
or even a student who is acting as an official speaker at an official school function) delivers a prayer, then
that prayer is considered to be school-sponsored and therefore unconstitutional.

For example, in 1989, 14-year-old Deborah Weisman was preparing to graduate from a public middle
school in Providence, Rhode Island, that had a tradition of prayer at graduation. When Deborah'’s older sis-
ter graduated from the school in 1986, a Baptist minister said a prayer and asked everyone to bow their
heads and “thank Jesus Christ.” Concerned a prayer would be said at their younger daughter’s graduation,
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her family contacted the school to remind them of the constitutional protection of the separation of
church and state. However, the school refused to end the practice, and a rabbi said a prayer at Deborah'’s
graduation. The family challenged the practice in court, and the case eventually went to the Supreme
Court. In 1992, the Court ruled in Lee v. Weisman that prayers at graduation were unconstitutional, saying,
“The First Amendment's Religion Clauses mean that religious beliefs and religious expression are too pre-
cious to be either proscribed or prescribed by the State.”

Can my school have someone say a prayer over the loudspeaker at a sporting event?

No. The Santa Fe Independent School District in Santa Fe, Texas, had a policy of allowing the student coun-
cil chaplain (a position voted on by other students) to deliver a prayer via the loudspeaker at all varsity
football games during the season. Two families with high school students in the district filed suit in court
challenging the practice. The case, Santa Fe Independent School District v. Doe went to the Supreme Court,
and in 2000 the Court ruled the school’s policy of having prayer at football games violated the Establish-
ment Clause and was therefore unconstitutional.

The Pledge of Allegiance

Can my teacher make me recite the Pledge of Allegiance?

No. TCA § 49-6-1001 requires all students in Tennessee public schools to learn the Pledge of Allegiance and
“to demonstrate such knowledge.” The statute also mandates that local Boards of Education require the
daily recitation of the Pledge of Allegiance in each classroom in which a flag is displayed. However, the stat-
ute says that a student cannot be forced to recite the Pledge “if the student or the student’s parent or legal
guardian objects on religious, philosophical or other grounds to the student participating in such exercise.”

If you are exempt from reciting the Pledge, the statute re-
quires that you sit or stand quietly at your desk while your
classmates say the Pledge. The statute also says that you
“shall make no display that disrupts or distracts others who
are reciting the Pledge.”

Federal case law also prohibits all public schools from forc-
ing students to recite the Pledge. In 1942, the West Virginia
State Board of Education passed a resolution requiring all
public school teachers and students to recite the Pledge of
Allegiance. Because World War Il was raging at the time, fail-
ure to say the Pledge was considered insubordination, and
students who refused to recite the Pledge were expelled.
Even more shocking was that many expelled students were threatened with transfers to juvenile criminal
reformatories and their parents were threatened with criminal prosecution for supporting delinquency.
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Many Jehovah's Witness families objected to forced recitation of the Pledge on religious grounds. The Je-
hovah'’s Witness faith prohibits believers from worshiping graven images, and Jehovah’s Witnesses consid-
er the flag an image that falls under this command. Several families sued the Board of Education over this
policy, and the case went all the way to the U.S. Supreme Court. In 1943, the Court ruled in West Virginia
Board of Education v. Barnette that the state’s regulation requiring public school students to recite the
Pledge was unconstitutional. In its decision, the Court said, “To believe that patriotism will not flourish if
patriotic ceremonies are voluntary and spontaneous, instead of a compulsory routine, is to make an unflat-
tering estimate of the appeal of our institutions to free minds.” The Court went on to say, “If there is any
fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of opinion, or force citizens to confess by word
or act their faith therein.”

Distribution of Religious Materials at School

Can representatives from Gideons International or a local house of worship distribute religious materi-
als at school?

No. The public school district in Rensselaer, Indiana, had a long history of allowing
representatives from Gideons International (a private religious organization whose
primary function is distributing the Christian Bible) to pass out Bibles in fifth grade
classrooms. The Berger family contacted the school to remind them that the distribu-
tion of Bibles violated the Establishment Clause of the Constitution and to request
that the school end the practice. When the school refused, the Bergers filed a lawsuit
challenging the practice. In 1993, the U.S. Court of Appeals for the 7t Circuit ruled in
Berger v. Rensselaer Central School Corporation that it was a violation of the Estab-
lishment Clause for a public school to allow Gideons representatives to distribute Bi-
bles in the classroom.

Discussing Religion in the Classroom

Does the Establishment Clause prohibit my teacher from discussing religion in the classroom for any
reason?

No. Religion does have a constitutionally permissible place in the classroom. Public schools can incorporate
religion into a variety of academic subjects. Religion is a proper component in the study of world history
and contemporary history and in understanding the cultures of other countries. Excerpts from many reli-
gious texts are useful for the study of literary forms and techniques.